
7KLV�ZDV� WKH� FDWFK�SKUDVH�RI� WKH�����V�
teen anti-drug ads. I am sure everyone that 

ZDWFKHG�WKRVH�DGV�UHFRJQL]HG�WKLV�ZDV��DQG�
remains) an important problem, an admi-

rable concept, and a great idealistic strat-

HJ\� ���� EXW� LI�\RX�KDG�D� WHHQDJHU� �RU�ZHUH�
a teenager at one point) you were also left 

thinking “if only it were that easy.” In the 

past few years most dealers have probably 

been advised to use the same strategy when 

deciding how to handle facility demands. 

And I am sure they thought the same thing: 

“If only it were that easy.” Manufactur-

HUV� KDYH� ¿QHO\� WXQHG� WKHLU� OHYHUDJH� VNLOOV�
and, when necessary, have the ability to use 

“blunt force” to get what they want. 

Saying “No” probably won’t get the job 

done. Below are some issues to think about 

and concrete strategies to consider when 

you are faced with pressure for a facility 

investment.

Similar to the franchise laws of almost 

HYHU\�VWDWH��&KDSWHU���%�GRHV�SURYLGH�SUR-

tections that dealers can use to help in these 

VLWXDWLRQV�� ��%� UHTXLUHV� IDFLOLW\� VWDQGDUGV�
imposed by a manufacturer to be “reason-

DEOH�´��,W�DOVR�UHTXLUHV�WKDW�D�PDQXIDFWXUHU�
not impose unreasonable restrictions on 

GHDOHUVKLS�¿QDQFHV��LQFOXGLQJ�KRZ�D�GHDOHU�
¿QDQFHV�LWV�IDFLOLW\��
8QGHU�*�/��F����%�����LW�LV�XQODZIXO�IRU�

a manufacturer:

“to impose upon any motor vehicle deal-

HU�RU�DQ\�GLUHFWRU��RI¿FHU��SDUWQHU�RU�VWRFN-

holder thereof or any other person holding 

or otherwise owning an interest therein, 

by or through the terms and provisions of 

a franchise agreement or otherwise, unrea-

VRQDEOH� UHVWULFWLRQV� XSRQ� WKH� ¿QDQFLDO� DU-
rangement or structure of a dealership… or 

upon the ability of any individual, propri-

etor or stockholder to use, sell or transfer 

any interest in the dealership or to enter 

into and implement any testamentary ar-

rangement with respect thereto.”

Are you being lured by the Carrot 

or beaten with the Stick? 

Because these protections exist through-

out the country, manufacturers’ facility im-

age programs have evolved and matured to 

evade obvious violations. Most programs 

LQLWLDOO\�VHHP�ÀH[LEOH�HQRXJK�WR�DFFRPPR-

date “reasonable” concerns so they are fair 

DQG�HTXLWDEOH�WR�DOO�GHDOHUV��+RZHYHU��³LQ-

centive” based programs invariably raise 

SULFH�GLVFULPLQDWLRQ�TXHVWLRQV��
There are already lawsuits pending over 

the GM EBE program – and Audi’s cur-

rent incentive based image programs also 

test the laws prohibiting two-tiered pric-

ing. Then there is Jaguar that recently an-

nounced it will use incentives in a Chrysler 

Alpha type approach – with the focus on in-

FHQWLYL]LQJ�-DJXDU�DQG�/DQG�5RYHU�GHDOHUV�
to dual their operations. There are approxi-

PDWHO\� ���� GHDOHUV� RI� HDFK� EUDQG� ±� ZLWK�
only 55 currently dueling both nameplates, 

OHDYLQJ�����LQ�QHHG�RI�³UHFRQ¿JXUDWLRQ´��
The recent NADA facility study con-

¿UPHG�WKHUH�KDV�EHHQ�QR�VXEVWDQWLYH�DQDO\-

VLV�WKDW�KDV�HYHU�LGHQWL¿HG�ZKDW�LI�DQ\�5HWXUQ�
RQ�,QYHVWPHQW��52,��D�GHDOHU�FDQ�RU�VKRXOG�
expect from a facility investment. However, 

Jaguar’s executives seem to think otherwise. 

-DJXDU� /DQG�5RYHU¶V� &(2� VDLG� LI� WKH� WZR�
brands are dueled . . . “you are guaranteed 

to make money – only a fool wouldn’t.” It is 

rare that a manufacturer makes a statement 

“on the record” with this type of arrogance. 

If it is so easy, why are manufacturers so 

TXLFN�WR�VD\�WKH\�GRQ¶W�JXDUDQWHH�VXFFHVV�LQ�
their dealer contracts? Would any manufac-

WXUHU�JXDUDQW\�D�SUR¿W"�2I�FRXUVH�QRW�
$VN�\RXU�PDQXIDFWXUHU�ZKDW�MXVWL¿HV�

the cost you will incur to build what the 

facilities they want. 

Ask them how they think you will make 

money if you comply with their demands. 

Then, be prepared to show (on paper) 

why it won’t pencil out.

If a dealer decides to move forward and 

make the investment in a new facility an 

upgrade or improvement, that is not the end 

of any necessary battle with their factory. 

The scope of the project demanded by most 

image/facility programs is almost always 

PRUH� WKDQ�ZKDW� LV� MXVWL¿HG�E\� DQWLFLSDWHG�
demand. Manufacturers try to justify their 

standards by tying them to sales levels or 

planning volumes that they have also uni-

laterally created. 

Because controlling overhead costs are 

VR�FULWLFDO��HYHU\�DVVXPSWLRQ�PXVW�EH�TXHV-
tioned. These foundational assumptions are 

why every dealer needs to pay attention to 

their assigned territories and sales objec-

tives and object to any irregularity. Because 

vehicles cannot travel like crows, geo-

graphic territories should not be assigned 

based merely on proximity. Assignment 

of census tracts is not the only issue – the 

census tracts themselves are not static and 

can change over time. A dealer must have a 

true natural advantage over his competition 

LI�KH�LV�DVVLJQHG�D�VSHFL¿F�WHUULWRU\�
If you need any additional reason to think 

long, hard and carefully about facility is-

sues, the federal government has provided 

more incentive. In light of the December 

���� ����� 7UHDVXU\� 'HSDUWPHQW� DQG� ,56�
temporary regulations, capital improve-

ments have become less appealing due to 

WKH�UHTXLUHPHQW�WR�ZDLW���WR����\HDUV�WR�UH-
FHLYH�WKH�IXOO�WD[�EHQH¿W�RI�WKH�H[SHQVH�

Warranty Reimbursements for Parts

At the risk of repeating a “speech” that 

has been given one too many times, if you 

have not calculated the amount your manu-

IDFWXUHU�6+28/'�EH�SD\LQJ�\RX�IRU�SDUWV�
used in warranty repairs, you are making a 

mistake. Even if you do not intend on mak-

LQJ� D� GHPDQG�UHTXHVW� \RX� QHHG� WR� NQRZ�
your numbers. 

continued on next page
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By Scott Silverman

Just Say NO!
How to face the pressure for facility investments



By Mark McDonald, CVR

A dealership’s most important asset is its customer data. 

Keeping this data secure should be a top priority for any deal-

ership. And as more and more processes become electronic, 

managing data carries greater importance. 

Key vendors provide safe, secure access to crucial applica-

tions that help improve the dealership experience, and thus need 

WKLUG�SDUW\�DFFHVV�WR�'HDOHU�0DQDJHPHQW�6\VWHPV��'06���
$SSOLFDWLRQV�VXFK�DV�HOHFWURQLF�YHKLFOH�UHJLVWUDWLRQ��(95���

CRM, and inventory management, to name a few, help dealer-

VKLSV�LPSURYH�FXVWRPHU�VDWLVIDFWLRQ�DQG�LQFUHDVH�HI¿FLHQFLHV��
Unfortunately, many third party application providers access 

the DMS through a hostile interface often through a password 

provided by a dealership employee. 

The dangers of a hostile interface
With so much customer information stored in a DMS, and 

identity theft a major issue, dealerships are learning that hav-

ing the most secure integration is vital. The pitfalls of opening 

up a DMS in this way are many: 

��.H\�FXVWRPHU�GDWD�LV�QRZ�RSHQ�IRU�DFFHVV�RU�GRZQORDG�E\�
unauthorized parties;

��7KH�GHDOHUVKLS�LV�QRZ�H[SRVHG�WR�QRQ�FRPSOLDQFH�ZLWK�VWDWH�
DQG�IHGHUDO�5('�)/$*�ODZV�
��8VHUV�XQIDPLOLDU�ZLWK�RSHUDWLQJ�WKH�'06�ULVN�GDPDJLQJ�RU�
losing valuable data from the system.

7KH�YDOXH�RI�FHUWL¿HG�LQWHJUDWLRQ
The way to achieve both dealership goals — securing custom-

er data and providing safe, secure third-party DMS access — is 

E\�XVLQJ�RQO\�WKRVH�YHQGRUV�FHUWL¿HG�WR�LQWHJUDWH�ZLWK�WKH�'06��
&HUWL¿HG�LQWHJUDWLRQ�SUHVHUYHV�WKH�FRQ¿GHQWLDOLW\��LQWHJULW\��

and availability of dealership information systems, software, 

GDWD��DQG�QHWZRUN��,Q�DGGLWLRQ��FHUWL¿HG�LQWHJUDWLRQ�
��3URWHFWV�GDWD�DQG�GRFXPHQWV�IURP�GLVFORVXUH�WR�XQDXWKRUL]HG�
individuals;

�� 0DLQWDLQV� WKH� DFFXUDF\�� WLPHOLQHVV�� DQG� FRPSOHWHQHVV� RI�
dealership information;

��$VVXUHV�WKDW�GDWD�LV�PDQDJHG�RQO\�DV�DXWKRUL]HG�E\�DSSURSUL-
ate processes and mechanisms;

��5HSRUWV�EDFN�WR�GHDOHUV�RQ�WKLUG�SDUW\�DFWLYLWLHV��
��0RUH�FHUWL¿HG�LQWHJUDWLRQ�FDQ�DOVR�LPSURYH�WKH�VSHHG�DQG�DF-
FXUDF\�RI�FHUWDLQ�GHDOHUVKLS�SURFHVVHV�E\�LPSURYLQJ�WKH�³ÀRZ´�
of information between the two systems. 

Third-party access programs 
Third-party access program providers can help protect your 

GHDOHUVKLS� E\� ¿QGLQJ� YHQGRUV� FHUWL¿HG� WR�ZRUN�ZLWKLQ� \RXU�
DMS. These providers can also help your existing vendors be-

FRPH�FHUWL¿HG��,I�\RXU�GHDOHUVKLS�LV�XVLQJ�XQFHUWL¿HG�RU�KRVWLOH�
access to your dealer management system, talk to your DMS 

provider about its third-party access program. A number of 

DMS providers offer Third Party Access programs including 

ADP and Reynolds and Reynolds.  The time to protect the se-

curity of your dealership’s key data is now.  

�

For more information, contact Steve Bylsma at CVR-Computerized 

9HKLFOH�5HJLVWUDWLRQ�����������������RU�VE\OVPD#FYUUHJ�FRP��&95�LV�
the nation’s leading provider of online vehicle and titling services to the 

IUDQFKLVHG�GHDOHU�PDUNHWSODFH�DQG�WKH�RQO\�FHUWL¿HG�LQWHJUDWRU�WR�WKH�$'3�
or Reynolds & Reynolds management systems.
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Do you have an opinion  you want to share?  Send submissions to tnash@msada.org.

Keep Your Valuable Customer Data Secure 
with Certi!ed "ird-party Integration

sOUnd OFF

Most of manufacturer facility and image 

programs are established through “con-

tractual amendments” that defy the laws 

of contract, because the dealers have never 

agreed to these provisions that are issued 

by the factories years after franchise agree-

ments are executed. Accordingly, the abili-

ty of a manufacturer to demand compliance 

is based on leverage. Dealers should al-

ways be trying to stockpile leverage points 

to counterbalance and prepare for the inevi-

table negotiations with the manufacturers.

Put simply, the law mandates there should 

be no distinction between what a customer 

pays for a part and the amount your manu-

facturer reimburses you when you install a 

part on their behalf on a warranty job. Most 

dealers do not appreciate the discount they 

are giving OEMs – and this illegal discount 

�DQG� GHEW� RZHG� WR� WKH� GHDOHU�� VKRXOG� QRW�
be ignored when most dealers are desper-

ate for leverage to support saying “No” to a 

demand from their factory.

�

attorney scott silverMan is the PrinciPal at 
silverMan advisors, Pc. contact hiM at scott@
silverManadvisors.coM.


